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I. INTRODUCTION 

Cable and Wireless (Cayman Islands) Limited, d/b/a Flow (“Flow”) is pleased to provide the 

following comments and responses to the questions provided in the consultation document, OF 

2017-1 Consultation Procedure Guidelines (“Consultation Document”), published by the Utility 

Regulation and Competition Office (“the Office”) on 04 April 2017.   

The Consultation Document includes a list of seven questions, on which the Office asks interested 

parties to comment.  We provide our responses to each question in turn below. 

 

II. QUESTION 1: PROVIDE YOUR VIEWS ON HOW THE OFFICE MIGHT BEST ENCOURAGE 

INPUT FROM INTERESTED PARTIES 

Flow response to QUESTION 1:  The Consultation Document (par. 16) indicates that the Office 

“may email existing licensees” prior to initiating a consultation.  We ask that the Office be 

required to notify all licensees by email prior to or concurrent with initiating a new consultation.  

Flow asks that all such emails be sent to CaymanConsultationsGroup@cwc.com.   

 

III. QUESTION 2: PROVIDE YOUR VIEWS ON THE PROCESS THE OFFICE PROPOSES TO ADOPT 

FOR CONSULTATIONS WHERE THE REGULATORY OR OTHER MEASURES ARE TECHNICALLY 

COMPLICATED WITH IMPORTANT LEGAL AND ECONOMIC IMPLICATIONS. WHAT 

CONSIDERATIONS SHOULD BE USED TO DETERMINE WHEN THERE SHOULD BE A 

PARTICULAR FORM OF CONSULTATION? 

Flow response to QUESTION 2:  We have several comments on the process the Office has 

proposed and the force of that process in limiting the Office’s conduct.  The Consultation 

Document (par. 11) states: 

Although these Guidelines set out the approach the Office expects to take, they do 
not have binding legal effect. If the Office decides to depart from the Guidelines in 
any particular case, the Office will set out its reasons for doing so. 

 
Flow asks Ofreg to clarify what effect they anticipate the Guidelines having on the Public 

Consultation process if the Guidelines do not have legal effect? 
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Flow would also like to clarify that while we agree the URC Law does appear to permit Ofreg 

departure from the standard Public Consultation process, the URC Law is equally clear that such 

departures are to be specified within the Guidelines. 

Section 7(2)(f) of the URC Law cited in the Consultation Document indicates the Guidelines “shall 

include - … (f) guiding principles for determining when the Office may derogate from the standard 

procedures.”   

To be clear, the law indicates that grounds to derogate are not to be made ex post or on an ad 

hoc basis, but are to be articulated ex ante and within the Guidelines.  We ask the Office to 

confirm this understanding and to agree to specify within the Guidelines all instances where it 

may depart from the process articulated in the Guidelines. 

The Consultation Document (par. 13) also states: 

The Office notes that the statutory obligation to consult is where the proposed 
administrative determination is likely to lead to a major change in the activities of 
the Office and/or a significant impact on the relevant persons… (Emphasis in 
original) 

 

As a general approach, the Office envisages that it will consult in circumstances 
where the proposed administrative determinations are technically complicated 
with important legal and economic implications. 

 
First, Flow would like to clarify that the conditional “and/or” be replaced with “or.”  According to 

Section 7(3), the Office has a legal obligation to consult prior to any regulatory intervention that 

may cause a major change in Office activities or have a significant impact on the relevant persons.  

Either of these two conditions, not both, are sufficient to trigger an obligation that the Office first 

initiate and conclude a Public Consultation prior to taking regulatory action. 

Second, Flow would like to clarify that technical complexity is not a pre-condition to a Public 

Consultation.  According to the URC Law, the Office’s obligation to consult prior to taking a 

regulatory action is not premised upon the technical complexity of the issue.  Complexity may be 

relevant to how a consultation is conducted or its duration, but it is not relevant to whether a 

Public Consultation must be initiated.  To be clear, any regulatory intervention that may have a 

significant impact on a Licensee must first be consulted on and the regulatory intervention, if 

made, must be based on the factual record established during the Public Consultation.  
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IV. QUESTION 3: PROVIDE YOUR VIEWS ON THE PROPOSED STRUCTURE AND CONTENT OF 

NOTICES OF CONSULTATION, CONSULTATION DOCUMENTS, AND CONSULTATION 

DECISIONS 

Flow response to QUESTION 3:  The Consultation Document (par. 18), indicates that “there will 

be prescribed timelines for responding to the consultation… to ensure the timely conduct of such 

consultations, for the resources of the Office to be efficiently utilized.”  The following paragraph 

(par. 19) further elaborates on the Office’s needs and requirements to engage outside 

consultants.  

We acknowledge and appreciate the need for timely outcomes, the efficient utilization of Office 

resources and the Office’s requirements for engaging outside consultants.  However, we would 

like the Office to also understand and appreciate the disproportionate obligation such 

consultations impose on Flow, as the incumbent Licensee.  Most if not every Public Consultation 

initiated by the Office addresses an issue and a regulatory intervention that impacts our business, 

directly or indirectly.  Our participation in such consultations is required to ensure that these 

impacts are understood and appreciated by the Office prior to its decision to intervene.   

We ask, therefore, that the Office also consider Flow’s ability to participate efficiently and 

effectively in Public Consultations.  Prior to commencing a Public Consultation, coordination 

between the Office and Flow on the Public Consultation’s timelines is an imperative to the utility 

of the consultation and will help ensure that our participation is effective and efficient. 

   

V. QUESTION 4: PROVIDE YOUR VIEWS ON WHETHER THE OFFICE SHOULD MAKE ALL 

SUBMISSIONS AND DOCUMENTS FILED WITH THE OFFICE AVAILABLE TO THE PUBLIC AS A 

MATTER OF COURSE, SUBJECT TO ANY JUSTIFIED CONFIDENTIALITY CLAIMS. 

Flow response to QUESTION 4:  Flow believes that all submissions and documents filed by the 

Office or by an intervenor should be made public, unless that submission or document (or part 

thereof) is confidential.  We speak to the Office’s confidentiality process below. 



 
Cable and Wireless (Cayman Islands) Limited, d/b/a Flow 
Comments on OF 2017-1 - Consultation 
05 May 2017 

Page | 4 

 

 VI. QUESTION 5: PROVIDE YOUR VIEWS ON THE PROPOSED PROCEDURES TO ASSESS AND 

MAKE DETERMINATIONS ON CONFIDENTIALITY CLAIMS 

Flow response to QUESTION 5:  Flow notes that the process articulated for establishing 

confidentiality and the treatment of confidential information by the Office follows the existing 

processes already in place by the Office.  We have no material objections to these processes. 

  
 
VII. QUESTION 6: PROVIDE YOUR VIEWS ON THE PROPOSED TIME FRAMES FOR THE VARIOUS 

TYPES OF CONSULTATIONS 

Flow response to QUESTION 6:  The Consultation Document (par. 36-38) states: 

[I]n the normal course, a period of four [4] weeks be provided to respond to 
consultations. 
 
Where consultations are complex [etc.] … a period of between six [6] and eight [8] 
weeks will normally be allotted for responses… 
 
However, there may be circumstances where a shorter timeframe is appropriate 
and the Office proposes a period of up to three [3] weeks… 

 
We understand and appreciate the Office’s need to apply explicit time limits on participating in 

a Public Consultation.  However, as we believe the above quote suggests, this attempt at 

establishing precision is largely arbitrary and does not offer useful guidance.   

We hope the Office can appreciate the variety of circumstances that can and will impact the time 

needed by intervenors to prepare comments, respond to RFIs and answer interrogatories.  These 

requirements can and will vary not just by topic, but also among intervenors, e.g., in the case of 

interrogatories, timelines will need to reflect the volume and nature of the questions, and to 

whom the questions are directed, etc.  

We believe the subsequent discussion in the Consultation Document, par. 40-41, that speaks to 

bifurcating and/or extending a Public Consultation when dealing with complex matters, 

highlights the ad hoc nature of the Office’s specified timelines in par. 36-38, and why it is more 

appropriate to make determinations on the duration of a Public Consultation on a case by case 

basis.  
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VIII. QUESTION 7: PROVIDE YOUR VIEWS ON ANY OTHER MATTERS YOU CONSIDER RELEVANT 

TO THIS CONSULTATION 

Flow response to QUESTION 7:  We would like to take this opportunity to express our objections 

to and concerns with the Office’s existing process of regulatory intervention and Public 

Consultations, or lack thereof. 

Flow believes there have been several instances where government intervention has occurred 

based on no, or deficient, consultation with Licensees, and we ask that the Office address this 

deficiency going forward.  First, we insist the Office undertake a Public Consultation in all 

instances where a regulation or market intervention impacts a Licensee.  Second, we ask that 

when the Office undertakes a Public Consultation, Licensees be provided sufficient time to 

respond to the proposed intervention, and that this comment period be determined based on 

consultation with Licensees, prior to imitating the Public Consultation.  Finally, we insist that 

when comments and questions are provided to the Office that they be addressed appropriately 

and given sufficient consideration.   

For instance, the Office recently imposed significant requirements on Flow with regard to the 

communication and reporting of service outages and consumer complaints, and government 

recently implemented the URC Law dramatically changing and expanding the Office’s scope of 

oversight over Licensees.  In each instance, the Office chose not to initiate a proper Public 

Consultation prior to the intervention.   

In the case of the consumer complaints requirements, the Office asked Flow for questions and 

comment on the proposed requirements, outside of a Public Consultation process.  While Flow 

complied with this request and provided the Office its questions and comments, the Office 

proceeded without acknowledging our comments or answering any of our questions.  The result 

is that Flow is now required to produce a report based on a poorly defined metric, and if the 

Office chooses to publish this information it could present a highly biased and confused message 

to consumers that is unfair and harmful to Flow’s business.   

In the case of the Office’s service outage communication and reporting requirements, the Office 

likewise introduced a set of poorly considered requirements, without first undertaking a 

sufficient Public Consultation process.  Again, Flow provided the Office its comments on this 

proposal within the limited timeframe provided, but it is clear the Office had already made its 

decision to implement these rules, rendering its request for and consideration of Flow’s 

comments merely perfunctory.   
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Finally, government recently signed into law the URC Law, creating the Office, and introducing a 

set of new rules that directly impact Flow.  At no point during the legislative process leading to 

the implementation of this law was Flow asked to comment on this law.   

In each of these examples, government’s actions imposed significant requirements and had 

significant impacts on Flow’s business.  And in each case, the efficacy and utility of these 

requirements would have benefited had the Office first considered input from Flow.  Going 

forward, therefore, we ask that the Office take seriously the impact of its regulatory interventions 

on Licensees and its obligation to consult first before taking regulatory action.  We believe the 

precision and efficacy of, and public benefit from, its regulatory interventions can be improved 

should the Office first give measured consideration, as it is supposed to under the URC Law, of 

the input provided by Flow and other impacted parties.    

 

IX. CLOSING REMARKS 

Kindly send any communication in relation to this consultation to: 

 

Victor Salgado      David Cox 
victor.salgado@cwclime.com     david.cox@cwc.com  

 

 

 

END DOCUMENT 
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From: Katherine Briggs briggs-k@candw.ky
Subject: OF 2017 - 1 - Consulation Procedure Guidelines

Date: May 8, 2017 at 1:26 PM
To: consultations@ofreg.ky
Cc: Dow Travers dow@refuel.ky

Dear Consultations,
 
In relation to above
 
Question 1. – Provide your views on how the Office might best encourage input from
interested parties.
 
No views as this time.
 
Question 2. – Provide your views on the process the Office proposes the office to adopt for
consultations where the regulatory or other measure are technically complicated with
important legal and economic implications.  What considerations should be used to
determine when there should be a particular form of consultation?
 
No views at this time.
 
Question 3. – Provide your views on the proposed structure and content of notices of
consultation, consultation documents and consultations decision.
 
I would recommend that consultation papers be available in an editable for, such as Word at
request, to make feedback easier to provide.
 
In relation to E. 16 (page 4 of 14) – In the last paragraph, I recommend “shall” replace “may”
in the “the office shall email existing licensees and other stakeholders based on a circulation
list developed as a result of previous consultations.”  In other words, licensees shall be emailed
on the day of a launch of a formal consultation as a method of notification.
 
In relation to F 20 (b), I do not feel that conducting surveys or opinion polls are adequate
methods of gathering information on smaller companies and organizations, unless these
surveys and polls are targeted to the individuals that use the services of the smaller
companies.  Smaller companies, dictate smaller market share and if the surveys and polls are
directed to the general public, the results may not be representative of the actual market. 
 
Question 4. – Provide your views on whether the office should make all submission and
documents filed with the Office available to the public as a matter of course, subject to any
justified confidentiality claims.
 
I agree that all submissions and documents filed with the Office available to the public as a
matter of course, subject to any justified confidentiality claims.
 
Question 5. Provide your views on the proposed procedures to assess and make
determinations on confidentiality claims.
 
No views at this time.
 
Question 6. Provide your views on the proposed time frames for the various types of
consultations.
 
No views at this time.



No views at this time.
 
Question 7. Provide your views on any other matters you consider relevant to this consultation.
 
I recommend that the Consultation Procedure Guidelines be stipulated to be reviewed and
amended at regular intervals – i.e. two years.  All is good in theory, but practicality and/or
reality may dictate changes in guidelines and for all involved, to the benefit to both the Ofreg
and licensees.
 
Regards
--
Katherine Briggs (for Refuel)
P.O. Box 129
Grand Cayman  KY1-1501
 


