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Introduction 
 
Do I agree or have comments regarding the draft Consultation on the proposed 
Guidelines on the Criteria for the Definition of Relevant Markets and the Assessment of 
Significant Market Power? Please see my comments below as I have tried to be general 
to each question.   
	
QUESTION 1: Do you agree with the proposal to apply the principles in the 
Guidelines to both ex ante market reviews and ex post competition assessments? If 
not, please explain your reasoning in detail, along with providing supporting 
evidence.  

Comment -- I don’t disagree, but to pull a true understanding of an ex ante and ex post 
market, there would need to be significant polling done to obtain an objective 
understanding of the market. Any assumptions made without true market understanding 
is subjective and will leave OFReg open to skepticism from peers, and market 
entrepreneurs.   

	

QUESTION 2: Do you agree with the Office’s analytical framework for defining the 
relevant market (i.e. examining demand-side and supply-side substitution, and 
potential competition) and for determining the product and geographic dimensions 
of the relevant market? If not, please suggest a reasoned alternative approach, along 
with any supporting evidence. 

Comment -- Again, this is the only way to fully understand the true dynamics of an 
industries market or potential market. But, where does the man power come from to 
capture and develop the analytics required to make such a determination? My only 
suggestion so far, is that if this document goes into legislation for approval, that there 
also be directives to staff this department with enough persons to effectively do the work 
required to develop the program and carry out the processes. 

 



	

	

 

QUESTION	3:	In	particular,	do	you	agree	with	the	proposal	to	use	the	SSNIP	
test	to	assess	demand-side	and	supply-side	substitution	when	defining	the	
relevant	market?	If	not,	please	explain	your	reasoning	in	detail,	along	with	
providing	supporting	evidence.		
	
Comment	--	I	don’t	have	a	good	answer	for	this	part	of	the	process,	but	there	is	no	
entity	that	can	accurately	forecast	what	a	profitable	move	in	price	for	product	would	
be	without	intimate	working	knowledge	of	the	businesses	that	make	up	the	
industry.	Any	attempt	to	do	so	would	be	purely	subjective	if	the	investigative	entity.	
	
QUESTION	4:	Do	you	agree	with	the	Office’s	proposed	competition	
analysis	criteria	or	the	framework	methodology	for	determining	Single	
Dominance?	If	not,	please	suggest	a	reasoned	alternative	approach,	along	with	
any	supporting	evidence.		

Comment	--	There	is	no	true	method	to	ensure	that	each	player	gets	an	equal	stake	
of	the	market	demographics,	but	if	everyone	is	playing	by	the	same	rules	the	market	
will	divide	itself	up	based	on	the	ability	of	each	entrepreneur’s	ability.	This	is	
especially	true	when	a	monopolistic	finally	falls	to	competition	entering	the	market.	
Years	of	attrition	will	segregate	the	market.	

QUESTION	5:	Do	you	agree	with	the	Office’s	proposed	competition	analysis	
criteria	or	the	framework	methodology	for	determining	Collective	
Dominance?	If	not,	please	suggest	a	reasoned	alternative	approach,	along	with	
any	supporting	evidence.		

Comment	--	Again,	the	effects	of	this	department	will	be	solely	based	on	the	proper	
staffing	of	the	department	so	that	it	can	develop	and	manage	the	processes	to	
achieve	the	desired	results.	Because	making	the	determination	on	collective	
dominance	is	a	tough	practice	in	such	a	small	demographic	is	a	tough	call.	Again,	the	
ability	of	a	business	to	diversify	is	based	strictly	on	its	ability	to	fund	the	expansion	
to	ensure	growth.	Growth	is	an	indicator	of	a	company’s	health,	and	a	company	this	
isn’t	growing	is	stagnate	and	soon	to	be	declining.	But,	on	the	other	hand,	not	every	
company	wants	to	diversify,	but	to	grow	intrinsically	for	single	dominance	because	
of	lack	of	funds	or	personal	reasons.	I	don’t	have	a	solution	to	offer	now.		

QUESTION	6:	Do	you	agree	with	the	proposal	to	use	the	HHI	to	gauge	the	
degree	of	market	concentration?	If	not,	please	suggest	a	reasoned	alternative	
approach,	along	with	any	supporting	evidence.			
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Comment	--	I	agree,	but	with	such	a	small	market,	the	sampling	could	be	potentially	
skewed	and	misleading	with	the	results.	

QUESTION	7:	Are	there	any	other	views	that	you	consider	relevant	to	the	
definition	of	relevant	markets,	the	assessment	of	SMP	and	the	scope	of	
remedies?	Please	provide	any	other	views	you	may	have,	along	with	any	
supporting	evidence.		

Comment	--	We	are	a	small	country,	with	big	regulation,	and	it	appears	that	we	
have	several	government	entities	governing	the	same	areas	of	market	with	
conflicting	regulations.	From	there	regulation	such	as	what	is	being	proposed	stifles	
business,	and	prohibits	free	market	growth.	I	agree	that	regulation	is	needed	to	
ensure	that	the	market	is	being	manifested	fairly,	but	too	much	regulation	can	also	
cause	a	demographic,	where	only	the	strong	can	survive,	which	creates	a	
monopolistic	environment.	We	already	see	this	in	the	automobile	industry,	chemical	
companies,	and	alternative	energies.	Most	people	would	be	shocked	to	know	that	
everything	being	supplied	to	the	world	is	controlled	by	a	handful	of	meg-
corporations.	All	I	ask	is	that	diligence	and	patience	be	exercised	as	this	oversight	
department	implements	if	processes.			

	

Conclusion	

	Albeit	a	great	attempt	to	ensure	there	is	market	consistency,	and	opportunity	for	
everyone	in	Cayman.	There	is	still	the	issue	of	having	the	resources	to	roll	out	and	
implement	this	program	throughout	the	Cayman	Islands.	If	there	is	not	extreme	care	
given	to	foster	this	program,	it	will	have	a	negative	impact	on	businesses	in	Cayman	
and	even	make	it	harder	for	businesses	in	Cayman	to	be	successful.	
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I. INTRODUCTION 

Cable and Wireless (Cayman Islands) Limited, d/b/a FLOW (“FLOW”) is pleased to provide the 

following comments and responses to the questions presented in the Utility Regulation and 

Competition Office’s (“Ofreg”) consultation document “Proposed Guidelines on the Criteria for 

the Definition of Relevant Markets and the Assessment of Significant Market Power” (OF 2017-2 

– Consultation), dated 1 May 2017.  In the following section, we identify the seven questions in 

the consultation document.  Following each question, we provide our comments and responses 

to that question.  

II. CONSULTATION QUESTIONS  

QUESTION 1: Do you agree with the proposal to apply the principles in the Guidelines to both 

ex ante market reviews and ex post competition assessments? If not, please explain your 

reasoning in detail, along with providing supporting evidence. 

FLOW response to QUESTION 1:  FLOW agrees that the proposed principles set forth in the 

Guidelines are relevant to both an assessment of SMP (ex ante market reviews) and an evaluation 

of alleged anti-competitive conduct (ex post competition assessments). 

FLOW also agrees that an assessment of SMP must take “a forward-looking view of the relevant 

market, taking into account how competition within that market may develop over the review 

period” (Guidelines, ¶3.4).  However, we disagree with the proposed conclusion in the Guidelines 

that ex post evaluations of alleged anti-competitive conduct are retrospective in nature. 

(Guidelines, ¶3.5 “Ex post competition assessments are therefore retrospective in nature.”)  

Both an assessment of SMP and evaluation of alleged anti-competitive conduct are 

fundamentally informed by a market’s future prospects.  Just as potential harm to consumers 

from SMP is predicated on a firm’s future ability to maintain dominance, an assertion of anti-
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competitive conduct is only valid or credible if the strategy has a reasonably certain probability 

of subsequently succeeding.   

For example, consider any type of exclusionary allegation.  A strategy to exclude competition, 

such as predatory pricing, is only credible or, more importantly, harmful to consumers if the 

alleged predating firm has a sufficiently certain prospect of (1) actually excluding competition 

and (2) forestalling re-entry for the foreseeable future.  Evaluation of these criteria require a 

forward-looking view of the relevant market.  Any strategy with intent to exclude that does not 

also have a reasonable certainty of achieving both of these forward-looking criteria is not anti-

competitive, but pro-competition and pro-consumer.  After all, the purpose of the anti-

competition measures in the Guidelines is not to protect competitors, but to protect and 

promote competition, and in no case can such a determination be made based only on 

retrospective information.  

QUESTION 2: Do you agree with the Office’s analytical framework for defining the relevant 

market (i.e. examining demand-side and supply-side substitution, and potential competition) 

and for determining the product and geographic dimensions of the relevant market? If not, 

please suggest a reasoned alternative approach, along with any supporting evidence. 

FLOW response to QUESTION 2:  FLOW agrees with the Office’s proposed analytical framework 

for evaluating demand-side substitution.  We agree that the evaluation consider “a range of 

products or services” and “focus[] on the interchangeability of products or services from the 

(marginal) consumer’s point of view.” 

This is an important principle and warrants elaboration.  Identifying reasonable substitutes must 

not be limited to considering perfect substitutes, or identical services.  After all, in very few (if 

any) cases are two services identical.  All that is necessary to achieve demand-side substitution is 

that services be reasonably interchangeable in use.   

Furthermore, it is the marginal consumer that is relevant.  That is, it is not necessary for all 

customers to view two services as reasonably interchangeable for the services to be in the same 
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relevant product market or to provide effective competition.  All that is necessary is that a 

sufficient number of customers, over time, would be willing to switch between the services so 

that the producers potentially exert competitive pressure on one another.  For example, it is not 

necessary for every consumer to have a wireless connection, let alone to drop their wireline 

connection for wireless to be an effective substitute for wireline service in the market.  While 

some customers may not consider wireless to be a good substitute or may never consider using 

wireless service, all that is necessary is that enough customers view them as substitutes to exert 

pricing discipline overall.  One of the powerful virtues of competition is that when one service 

exerts competitive pressure on another, all consumers benefit, even those who would never 

consider switching.  As explained by Bishop and Walker in one of the leading textbooks on 

competition economics: 

[I]t is not necessary for all or even most customers to switch, or for those 

customers that do switch to switch all of their purchases to render the attempted 

price increase unprofitable.  It is sufficient that enough switching takes place so 

that the attempted increase in price is not profitable … what matters is not the 

behaviour of “average” customers, but the behaviour of “marginal” customers 

(i.e. those most likely to switch in response to relative price changes).1 

FLOW agrees with the proposed analytical framework for evaluating potential competition and 

supply-side substitution.  However, we believe that further elaboration or guidance on these 

principles in the Guidelines may be warranted.  FLOW believes that an evaluation of supply-side 

characteristics of the market is central to an analysis of competition in telecommunications 

markets.  In assessing the competitive discipline faced by a company in any market, but especially 

one with the dynamic characteristics such as telecoms, it is relevant to determine the “ability” of 

competitors to bring services to the market, either by entering the market as a newcomer, by 

growth, or by expanding from the provision of related services in the same area.  In economic 

terms, such an inquiry is termed an assessment of barriers to entry or expansion. 

                                                           
1  Simon Bishop and Mike Walker, The Economics of EC Competition Law, Third Edition, paragraph 4-011. 
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It is important to consider entry and expansion barriers in evaluating competition because, as a 

general matter, when entry and expansion barriers are low, markets are often thought to be 

effectively competitive even if there is little observable competitive activity.  Markets can be 

highly competitive even if entry barriers are substantial, which is why an examination of entry 

barriers alone is not generally dispositive of whether effective competition exists.  When entry 

barriers are low, however, such measures are less important, and other information – particularly 

that which tests the lack of entry barriers – is much more relevant.    

QUESTION 3: In particular, do you agree with the proposal to use the SSNIP test to assess 

demand-side and supply-side substitution when defining the relevant market? If not, please 

explain your reasoning in detail, along with providing supporting evidence. 

Flow response to QUESTION 3:  FLOW agrees with the Office’s proposal to use the SSNIP test as 

a framework to evaluate substitution when defining the relevant market.  FLOW does not believe, 

however, that a highly quantitative application of the SSNIP test is practical or achievable in this 

context.  That is, in many cases, it is difficult or impossible to determine quantitatively how 

responsive consumers are in their purchases of one product to a change in the price of another, 

because of the stringent data requirements for such an analysis.  As a result, a pragmatic 

approach that is consistent with the SSNIP test and how we believe the Office is proposing to 

implement the SSNIP test is to focus on whether two services are reasonably interchangeable in 

function and use.  Or to use the Office’s language, the purpose is to determine the 

“interchangeability of products or services from the (marginal) consumer’s point of view.” 

We believe this means that the ultimate determinant of whether products are competitive 

substitutes is whether they have the ability – actual or potential – to take significant amounts of 

business away from each other. Thus, when determining the relevant market, and when 

determining whether a particular service “counts” or not, one needs to determine, from the 

consumer’s viewpoint, the extent to which one service may displace another and thereby serve 

as a constraint on pricing. 
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Criteria that are often employed to determine interchangeability of use, and which would be 

relevant to an evaluation of telecoms markets, are:  

• Whether the services appear to serve the same or similar function from a customer’s 
standpoint;  

• Whether customers view them as reasonably equivalent; and/or 

• Whether they are objectively similar from a technical standpoint.  

Other relevant evidence includes: 

• Whether they are sold in the same marketing channels; 

• Whether competitors market their services as a substitute for those of the ILEC; and  

• Whom the providers view their competitors to be.   

 

QUESTION 4: Do you agree with the Office’s proposed competition analysis criteria or the 
framework methodology for determining Single Dominance? If not, please suggest a 
reasoned alternative approach, along with any supporting evidence. 

Flow response to QUESTION 4:  FLOW agrees with the Office’s proposed competition analysis 

criteria for determining Single Dominance (Guidelines, ¶9.4), and conclusion that “a position of 

dominance cannot be established by solely considering market shares” (Guidelines, ¶9.3).   

FLOW is concerned and confused, however, by the Office’s statement that “concerns about 

dominance may occur without the existence of a large market share” (Guidelines, ¶9.3).  The 

economics literature is clear on this issue; namely:  

• while high market share is consistent with market power, such evidence, by itself, is not 
sufficient to conclude the presence of market power;  

• in contrast, low market share (if properly estimated) is a sufficient indicator of a lack of 
market power and a lack of necessity for further analysis. 

 
Therefore, we ask the Office to clarify this statement and identify the circumstances in which a 

firm with low market share may prompt concerns about dominance. 
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QUESTION 5: Do you agree with the Office’s proposed competition analysis criteria or the 
framework methodology for determining Collective Dominance? If not, please suggest a 
reasoned alternative approach, along with any supporting evidence. 

Flow response to Question 5:  FLOW does not have objections to, or questions or comments on, 

the Office’s proposed competition analysis criteria for determining Collective Dominance. 

QUESTION 6: Do you agree with the proposal to use the HHI to gauge the degree of market 
concentration? If not, please suggest a reasoned alternative approach, along with any 
supporting evidence. 

Flow response to QUESTION 6:  FLOW does not have objections to, or questions or comments 

on, the Office’s proposal to us HHI to gauge the degree of market concentration. 

QUESTION 7: Are there any other views that you consider relevant to the definition of 
relevant markets, the assessment of SMP and the scope of remedies? Please provide any 
other views you may have, along with any supporting evidence. 

Flow response to QUESTION 7:  At this time, FLOW has no other views or further comments on 

the Office’s proposed Guidelines, other than those expressed above in our responses to 

questions 1-6. 

III. CLOSING REMARKS 

70.  Kindly send any communication in relation to this consultation to: 

 

Victor Salgado      David Cox 

victor.salgado@cwc.com     david.cox@cwc.com  

 

 

 

 

END DOCUMENT 
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